UNITED STATES COURT OF APPEALS 


FOR THE NINTH CIRCUIT 


GERALD ARMSTRONG 


No. 98-17024 


Plaintiff-Appellant, 


DC# CV-97-00670-ECR 
District cf Nevada 
(Reno) 


v. 


CHURCH OF SCIENTOLOGY, 


(Corrected) 


£\Lj U 1 u 1 v U v 

TECHNOLOGY CENTER, n £ 
California corporatBf^,.o c ' J ‘" 


INTERNATIONAL, a California 
corporation; RELIGIOUS < 


?■ . ..PLAINTIFF-APPELLANT'S 
OPPOSITION TO CSI-RTC 



MOTION TO DISMISS THIS 
APPEAL PURSUANT TO THE 


SO-CALLED FUGITIVE DIS- 
IlNT I ELEMENT DOCTRINE 


Defendants-Appel lit. 


NOW COMES plaintiff-appellant Gerald Armstrong 


("Armstrong"), by his undersigned counsel of record and 
opposes the substantively identical motions of defendants- 
appellees Church of Scientology ("CS X n ) ana the Religious 



Technology Center (RTI) seeking dismissal of this action. 

This Armstrong Opposition is made and based upon the 
papers and pleadings on file in these proceedings, as well as 
upon the annexed Memorandum of Points and Authorities of 
Plaintiff-Appellant. 


Dated the 4th day of March, 1999 at Minden, Nevada. 


GEORGE W. ABBOTT, CHTD. 



Nevada State Bar No. 2178 
P. 0. Box 98 
Minden, Nevada 89423 
(775) 782-2302 
Attorney for Plaintiff- 
Appellant 





MEMORANDUM OF POINTS AND AUTHORITIES 


OF PLAINTIFF-APPELLANT ARMSTRONG IN OPPOSITION 
TO CSI-RTC "FUGITIVE DISENTITLEMENT" MOTION 


a. Summary, these proceedings 
On April 20, 1998, RTC (docket 9) and CSI (docket 

10) filed motions in the (Reno) Nevada District Court seeking 
dismissal of this action. In RTC's own motion language (docket 
9, at page 2:8-9), and that of CSI (docket 10, page 2:11-12) 
the grounds alleged to support dismissal, inter alia, were 
these: 

. ..plaintiff should be precluded from 
litigating this action because he is a 
fugitive from justice. 


By Order entered on July 10,1998 (docket 41, first 

paragraph, page 1), the Court: 

ordered that the motions (#9, #10) to 

dismiss filed by Defendants Church of 
Scientology International and Religious 
Technology Center, to the extent they 
seek dismissal for lack of personal 
jurisdiction, improper venue, and 
fugitive disentitlement, are DENIED 

At page 3, under the heading "IV. Fugitive Disentitlment", the 

Court below declared: 

It may be true that Plaintiff sued in 
Nevada because he has an outstanding 
bench warrant in California, but 
Defendants offer no authority for the 
proposition that this alone disentitles 
him from maintaining a separate action in 


2 





this District, nor have we found any such 
authority. 

On July 24, 1998, defendant Religious Technology 

Center ("RTC") moved the district court at Reno: 

moves this court for reconsideration of 
its order (of July 10, 1998, docket 10) 
denying RTC's Motion to Dismiss (of April 
20, 1998, docket 9) on the "fugitive 
disentitlement doctrine ground" or, in 
the alternative, for certification 
pursuant to 28 U.S.C. § 1292(b) and for a 
stay of all proceedings in this Court 
pending appeal. 

[Note: On September 14, 1998 before the court ruled on the 
RTC's rriotion for reconsideration, immediately supra , Senior 
District Judge Reed at Reno entered a Judgment In A Civil Case 
(docket 73) dismissing the underlying action. On October 12, 
1998, plaintiff Armstrong filed his Notice of Appeal from the 
September. 14, 19'98 dismissal of the action (docket 77). That 
appeal is pending. Meantime, more on this supra ] 

On February 19, 1999, defendant-appellees RTC and 
CSI filed their joint motion to dismiss the appeal pending in 
this circuit court of appeals. 


b. The CSI-RTC position and request 
[ Prefatory note : In the text following, undersigned counsel 
will designate in bold face as (e.g.) [CSI-RTC Falsehood # _] 
those phrases known to be false or unsupportable or chargeably 
so known to them and to their law firms of record.] 
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(i) Relief requested 

By this motion CSI and RTC, defendants-appellees in 
the above-entitled action, ask this Court to exercise its 
authority "under the fugitive disentitlement doctrine to 
dismiss this appeal(interior quotes omitted; continuing in the 
context)." CSI-RTC Falsehood #1. "Because plaintiff- 
appellant Gerald Armstrong ('Armstrong') is a fugitive from 
justice — having fled from an arrest warrant duly issued by 
a California court — he should not be permitted to pursue his 
appeal in this Court." 


(ii) Summary of CSI-RTC argument as seen by 
undersigned Armstrong Counsel 


CSI-RTC in some 14 pages and some + 2500 words is 
asking basically that this Court of Appeals for the Ninth 
Circuit impose some new, brand new, law restricting the trial 
court's discretion. The combined parties do so by adverting 
to the underlying reasoning expressed to the trial court in 
their July 24, 1998 thereafter bypassed Motion for 
Reconsideration at page 2:12-23 through 3:1-5, viz : 

With utmost respect for this Court, 

RTC believes that the Court has 
overlooked controlling and persuasive 
authority that fully supports RTC's 
invocation of the fugitive disentitlement 
doctrine in this action. Accordingly, 

RTC now moves for reconsideration of this 
Court's July 10th Order. Alternatively, 
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should this Court, upon reconsideration, 
continue to be of the view that the 
precedents discussed below do not compel 
a decision in RTC's favor, and noting 
that neither RTC's own research nor this 
Court's has disclosed any controlling 
authority against RTC's position, this 
Court should necessarily then conclude 
that the issue is one on which there is 
no controlling authority in this Circuit. 

Given that the issue is material and, if 
RTC is correct, immediately and fully 
dispositive of the case at bar, RTC also 
moves, in the alternative, for an order 
certifying the July 10th Order for 
immediate interlocutory appeal under 23 
U.S.C. § 1292(b). Certification of this 
question for immediate appeal is proper 
under the statute because it involves a 
controlling question of law on which 
there is substantial ground for a 
difference of opinion, and immediate 
resolution would materially advance the 
ultimate disposition of the action. 

Finally, if this Court determines thac 
certification under 28 U.S.C. § 1292(b) 
is warranted, RTC respectfully requests 
that this Court stay all proceedings in 
this action pending the Ninth Circuit's 
determination of the controlling issue of 
law on appeal. 

In their summary of argument (Motion to Dismiss 
2/19/99) CSI-RTC advise the reader that "When a fugitive from 
justice invokes the jurisdiction of the federal court as a 
civil plaintiff the fugitive disentitlement doctrine empowers 
the court to dismiss the action (here, an appeal from the 
district court's dismissal of a fugitive's (i.e., Armstrong's) 
complaint). Invocation of the doctrine is proper here, CSI- 
RTC Falsehood # 2 where Armstrong fled from the California 
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authorities AFTER a bench warrant was issued for his arrest by 
a California court, and CSI-RTC Falsehood # 3 and remains a 
fugitive from justice in that state. Additionally, RTC 
Falsehood #4, as a fugitive from justice from a sister state, 
Armstrong should be denied access to this Court to pursue his 
dims in this State, both as a matter of standing and as a 
matter of comity. 

Beginning on page 5 of the Motion to Dismiss of 
3/19/99, movants CSI and RTC have set out a kind of baffling 
Argument, apparently or possibly drawn from a basic 
Argumentation primer. CSI and RTC at first seem to dwell on 
the hornbook non sequitur known as the "composition" fallacy 
(inductively taking the student from the argument that what is 
true of the whole is true of all, each, or any of the parts) . 
The joint parties then moved to the "diversion" fallacy 
(asking the student to conclude that what is true of all, 
each, or any of the parts is true of the whole.) Boiled 
down then, the defendant-appellees here are telling US/ 
effectively, "even though senior District Judge Reed intoned 
that Defendants offer no authority for the (CSI-RTC) 
proposition. . .nor have we found any such authority." 
"Because there is no clear authority saying NO to our 
proposition, both the district (trial) court and the Ninth 
Circuit Court and attorney Abbott and client Armstrong should 
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roll over and say YES, even though there is also no clear 
authority so saying." 

A review by undersigned counsel of the 24 cases 
cited by CSI-RTC in their Motion to Dismiss does not disclose 
today any such authority as is sought by the defendants- 
appellees. 

Put another way and undraping the CSI-RTC language, 
the Ninth Circuit in all of its appellate and trial 
subordinates is asked to accept new case law that will hold 
as to "fugitive disentitlement" that: if a proposition has 
historically been by-passed and not adopted, then the trial 
court—even though there is absolutely no supporting authority 
--is perfectly free in its "discretion" to adopt the virgin 
proposal. 


(c) Conclusions 

On the foregoing, and under applicable law and 
practice, this Court should reject the CSI-RTC notion, and 
await the motions for sanctions for Rule 11, et al, violations 
which undersigned counsel has committed to undertake. 

Two additional citations, among many not heretofore 
cited, appear warranted: CSI-RTC Falsehood #5. It cannot be 
disputed that Armstrong is a fugitive from justice. (Motion 
to Dismiss, 2/19/99, page 12, line 1). CSI-RTC Falsehood # 6. 
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Armstrong's flight occurred FOLLOWING his contempt convictiion 
and the issuance of a bench waxrant 

Note: It is the intention of undersigned Armstrong 
counsel, within 20 days of the service of this (Corrected) 
Opposition to Motion to Dismiss, to serve , but not file , on 
CSI-RTC counsel of record, and the law firms they represent 
with the requisite Rule 11 motion for sanctions (with a 21-day 
"mitigation" waiting period to be allowed before filing of 
such motion. 

Respectfully submitted this 4th day of March, 1999. 

K^b.tUUi- 

George W.Abbott 

Attorney for Plaintiff/Appellant 
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Certificate of Service 


I certify that I am an employee of George W. Abbott and 

that on March 8, 1999, I deposited for mailing in Minden, 

Nevada a true copy of the within (Corrected) Plaintiff- 

Appellant's Opposition to C5I-RTC Motiion to Dismiss This 

Appeal Pursuant to the So-called Fugitive Disentitlement 

Doctrine, addressed to 

N. Patrick Flanagan, Esq. 

Hale Lane Peek Dennison Howard 
And Anderson 
P. 0. Box 3237 
Reno, NV 89505 
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